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ballots, permitting electors to track the progress of absentee ballots as they were
processed.
45.

Announcing Ballot Trax further increased pressure on County Officials to
process absentee ballot applications quickly, so that they would not be perceived as
“falling behind” in processing ballots.

46.

County Officials were not incentivized to spend additional time to check
absentee ballot applications — by increasing the number of reviewers and
complexity of the process, the Litigation Settlement procedures created further
disincentives to accurate processing of signature matches.

47.

Finally, under paragraph 4 of the Litigation Settlement, the Administrators
delegated their responsibilities for determining when there was a signature
mismatch by considering in good faith “additional guidance and training materials”
drafted by the “handwriting and signature review expert” of the Democrat Party
Agencies. (See Ex. A, Litigation Settlement, p. 4, § 4, “Consideration of

Additional Guidance for Signature Matching.”)
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48.

Allowing a single political party to write rules for reviewing signatures is
not “conducive to the fair...conduct of primaries and elections” or “consistent with
law” under O.C.G.A. § 21-2-31.

49,

The Litigation Settlement by itself has created confusion, misplaced
incentives, and undermined the confidence of the voters of the State of Georgia in
the electoral system.

50.

Neither it nor any of the activities spawned by it were authorized by the
Georgia Legislature, as required by the United States Constitution.

IV. The November 3,2020 General Election and “Hand” Recount.
51

On November 3, 2020, the general election was held for the election of the

United States President and two Georgia senate races for the United States Senate.
52.

According to Secretary Raffensperger, in the presidential general election,

2,457,880 votes were cast in Georgia for President Donald J. Trump, and

2,472,002 votes were cast for Joseph R. Biden.

19



Case 1:20-cv-04651-SDG Document 5 Filed 11/16/20 Page 20 of 42

53.

According to Secretary Raffensperger, in the general election for one of
Georgia’s United States Senators, 2,458,665 votes were cast for Senator David A.
Perdue, and 2,372,086 votes were cast for Jon Ossoff. As a result, a run-off
election between Senator Perdue and Mr. Ossoff will occur on January 5, 2021.

54,

According to Secretary Raffensperger, in the special election for the other of
Georgia’s United States Senators held on November 3, 2020, 1,271,106 votes were
cast for Senator Kelly Loeffler, and 1,615,402 votes were cast for Reverend
Raphael Warnock. As a result, a run-off election between Senator Loeffler and
Rev. Warnock will occur on January 5, 20201.

35

Secretary Raffensperger directed a “full hand recount” of all ballots in the
State of Georgia to be completed by Wednesday, November 18, 2020 (the “Hand
Recount”). See “Monitors Closely Observing Audit-Triggered Full Hand Recount:
Transparency is Built Into Process,” Georgia Secretary of State,

https://sos.ca.cov/index.php/elections/monitors_closely_observing_audit-

tricoered full hand recount transparency_is_built_into_process, retrieved Nov.

16, 2020.
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Id.

volunteered to serve as designated monitors for the Donald J. Trump Presidential
Campaign, Inc. (the “Trump Campaign”) on behalf of the Georgia Republican
Party (the “Republican Party”) at the Hand Recount.
incorporated herein as Exhibits B and C, respectively, are true and correct copies
of (1) the Affidavit of Amanda Coleman in Support of Plaintiffs’ Motion for

Temporary Restraining Order (the “Coleman Affidavit”), and (2) the Affidavit of

Case 1:20-cv-04651-SDG Document 5 Filed 11/16/20 Page 21 of 42

56.
Secretary Raffensperger declared that for the Hand Recount,

Per the instructions given to counties as they conduct their audit
triggered full hand recounts, designated monitors will be given
complete access to observe the process from the beginning. While the
audit triggered recount must be open to the public and media,
designated monitors will be able to observe more closely. The general
public and the press will be restricted to a public viewing area.
Designated monitors will be able to watch the recount while standing
close to the elections workers conducting the recount.

Political parties are allowed to designate a minimum of two monitors
per county at a ratio of one monitor per party for every ten audit
boards in a county... Beyond being able to watch to ensure the
recount is conducted fairly and securely, the two-person audit boards
conducting the hand recount call out the votes as they are recounted,
providing monitors and the public an additional way to keep tabs on
the process.

57.

Non-parties Amanda Coleman and Maria Diedrich are two individuals who

21
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Maria Diedrich in Support of Plaintiffs’ Motion for Temporary Restraining Order
(the “Diedrich Affidavit”) (collectively the ”Affidavits”). (See Ex. B, Coleman
Aff., § 2; Ex. C, Diedrich Aff., § 2.)

58.

The Affidavits set forth various improprieties, insufficiencies, and improper
handling of ballots by County Officials and their employees that Ms. Coleman and
Ms. Diedrich personally observed while monitoring the Hand Recount. (See Ex.
B, Coleman Aff., 9 3-10; Ex. C, Diedrich Aff., ] 4-14.)

59.

For example, Ms. Coleman was directed to arrive at the Hand Recount
between 8:00 a.m. and 9:00 a.m. on November 15, 2020. (See Ex. B, Coleman
Aff., 9 3.) Ms. Coleman actually arrived at 9:00 a.m. (See id., | 4.) As she
arrived, Ms. Coleman was informed by a large crowd that “they had ‘just finished’
the hand recount.” (See id., § 5.)

60.

Ms. Diedrich arrived at the Hand Recount at 8:00 a.m. on November 15,

2020. (See Ex. C, Diedrich Aff., § 4.) Ms. Diedrich reports that, “By 9:15 a.m.,

officials announced that voting was complete and sent everyone home... The
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officials announced that they had counted all the absentee [ballots] on November
14 at night and they were already boxed up.” (See id., ] 4-5.)
61.

As a result of her observations of the Hand Recount as a Republican Party
monitor, Ms. Diedrich declared, “There had been no meaningful way to review or
audit any activity” at the Hand Recount. (See Ex. C, Diedrich Aff., § 14.)

62.

As a result of their observations of the Hand Recount as Republic Party
monitors, Ms. Coleman likewise declared, “There was no way to tell if any
counting was accurate or if the activity was proper.” (See Ex. B, Coleman Aff.,
10,

63.

There was no actual “hand” recounting of the ballots during the Hand

Recount, but rather, County Officials and their employees simply conducted

another machine count of the ballots.
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COUNTI
First Amendment and Equal Protection
U.S. Const. amend. XIV, 42 U.S.C. § 1983
64.

Plaintiff incorporates by reference and realleges all prior paragraphs of this

Complaint and the paragraphs in the counts below as though set forth fully herein.
65.

The right of qualified citizens to vote in a state election involving federal
candidates is recognized as a fundamental right under the Fourteenth Amendment
of the United States Constitution, which prohibits a state from “deny[ing] to any
person within its jurisdiction the equal protection of the laws.” U.S. Const.
Amend. XIV, § 1.

66.

The equal enforcement of election laws is necessary to preserve our most
basic and fundamental rights.

67

The requirement of equal protection is particularly stringently enforced as to

laws that affect the exercise of fundamental rights, including the right to vote.
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68.

The Equal Protection Clause requires states to “‘avoid arbitrary and
disparate treatment of the members of its electorate.”” Charfauros v. Bd. of
Elections, 249 F.3d 941, 951 (9th Cir. 2001) (quoting Bush, 531 U.S. at 105).

69.

That is, each citizen “has a constitutionally protected right to participate in
elections on an equal basis with other citizens in the jurisdiction.” Dunn v.
Bloomstein, 405 U.S. 330, 336 (1972).

70.

“Having once granted the right to vote on equal terms, the State may not, by
later arbitrary and disparate treatment, value one person’s vote over that of
another.” Bush, 531 U.S. at 104-05. Among other things, this requires “specific
rules designed to ensure uniform treatment” in order to prevent “arbitrary and
disparate treatment to voters.” Id. at 106-07.

71.

“The right to vote extends to all phases of the voting process, from being
permitted to place one’s vote in the ballot box to having that vote actually counted.
Thus, the right to vote applies equally to the initial allocation of the franchise as

well as the manner of its exercise. Once the right to vote is granted, a state may
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not draw distinctions between voters that are inconsistent with the guarantees of
the Fourteenth Amendment’s equal protection clause.” Pierce v. Allegheny County
Bd. of Elections, 324 F.Supp.2d 684, 695 (W.D. Pa. 2003) (citations and quotations
omitted).

yo

“[T]reating voters differently” thus “violate[s] the Equal Protection Clause”
when the disparate treatment is the result of arbitrary, ad hoc processes.
Charfauros, 249 F.3d at 954. Indeed, a “minimum requirement for non-arbitrary
treatment of voters [is] necessary to secure the fundamental right [to vote].” Bush,
531 U.S. at 105.

13.

Defendants are not part of the Georgia Legislature and cannot exercise
legislative power to enact rules or regulations regarding the handling of defective
absentee ballots that are contrary to the Georgia Election Code.

74.

By entering the Litigation Settlement and altering the process for handling

defective absentee ballots in Georgia, Defendants unilaterally, and without

authority, altered the Georgia Election Code.
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75,

The result is that absentee ballots have been processed differently by
County Officials than the process created by the Georgia Legislature and set forth
in the Georgia Election Code.

76.

Further, allowing a single political party to write rules for reviewing
signatures, as paragraph 4 of the Litigation Settlement provides, is not “conducive
to the fair...conduct of primaries and elections” or “consistent with law” under
0.C.G.A. § 21-2-31.

Tl

The rules and regulations set forth in the Litigation Settlement created an
arbitrary, disparate, and ad hoc process for processing defective absentee ballots,
contrary to Georgia law that was utilized in determining the results of the
November 3, 2020 general election.

78.

This disparate treatment is not justified by, and is not necessary to promote,

any substantial or compelling state interest that cannot be accomplished by other,

less restrictive means.
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79.

The foregoing injuries, burdens, and infringements that are caused by
Defendants’ conduct violates the Equal Protection Clause of the Fourteenth
Amendment.

80.

The foregoing violations occurred as a consequence of Defendants acting
under color of state law. Accordingly, Plaintiff is entitled to declaratory and
injunctive relief against Defendants pursuant to 42 U.S.C. § 1983.

81.

As a result of Defendants’ unauthorized actions and disparate treatment of
defective absentee ballots, this Court should enter an order, declaration, and/or
injunction that prohibits Defendants from certifying the results of the 2020 general
election in Georgia on a statewide basis.

82

Alternatively, this Court should enter an order, declaration, and/or injunction
prohibiting Defendants from certifying the results of the General Elections which
include the tabulation of defective absentee ballots, regardless of whether said

ballots were cured.
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83.

Alternatively, this Court should enter an order, declaration, and/or injunction
that the results of the 2020 general election in Georgia are defective as a result of
the above-described constitutional violations, and that Defendants are required to
cure said deficiencies in a manner consistent with federal and Georgia law, and
without the taint of the procedures described in the Litigation Settlement.

84.
Plaintiff has no adequate remedy at law and will suffer serious and
irreparable harm unless the relief requested herein is granted.
COUNT II
Violation of the Electors & Election Clauses
U.S. Const. Art. I, §4,cl. 1 & Art. II, § 1, ¢cl. 2
85.

Plaintiff incorporates by reference and realleges all prior paragraphs of this
Complaint and the paragraphs in the counts below as though set forth fully herein.

g6.

The Electors Clause states that “[e]ach State shall appoint, in such Manner
as the Legislature thereof may direct, a Number of Electors” for President. U.S.
Const. art. II, § 1, cl. 2 (emphasis added). Likewise, the Elections Clause of the

United States Constitution states that “[t]he Times, Places, and Manner of holding
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Elections for Senators and Representatives, shall be prescribed in each State by the
Legislature thereof.” U.S. Const. art. I, § 4, cl. 1 (emphasis added).
7.

Secretary Raffensperger is not part of the Georgia Legislature and cannot
exercise legislative power.

88.

Further, because the United States Constitution reserves for the Georgia
Legislature the power to set the “Times, Places, and Manner” of holding elections
for President and Congress, the Administrators have no authority to unilaterally
exercise that power, much less to hold them in ways that conflict with existing
legislation. U.S. Const. Art. I, § 4, cl. 1.

89.

By entering the Litigation Settlement, Secretary Raffensperger imposed a
different procedure for handling defective absentee ballots that is contrary to the
Georgia Election Code. See O.C.G.A. § 21-2-386.

90.
The procedure set forth in the Litigation Settlement for the handling of

defective absentee ballots is not consistent with the laws of the State of Georgia,

30



Case 1:20-cv-04651-SDG Document 5 Filed 11/16/20 Page 31 of 42

and thus, Defendants’ actions under the Litigation Settlement exceed their
authority. See O.C.G.A. § 21-2-31(2).
91.

Defendants are not the Georgia Legislature, and their unilateral decision to
implement rules and procedures regarding absentee ballots that are contrary to the
Georgia Election Code constitutes a violation of the Electors and Elections Clauses
of the United States Constitution.

92.

The foregoing violations occurred as a consequence of Defendants acting
under color of state law. Accordingly, Plaintiff is entitled to declaratory and
injunctive relief against Defendants pursuant to 42 U.S.C. § 1983.

93.

As a result of Defendants’ unauthorized actions and disparate treatment of
defective absentee ballots, this Court should enter an order, declaration, and/or
injunction that prohibits Defendants from certifying the results of the 2020 general
election in Georgia on a statewide basis.

94.
Alternatively, this Court should enter an order, declaration, and/or injunction

prohibiting Defendants from certifying the results of the General Elections which
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include the tabulation of defective absentee ballots, regardless of whether said
ballots were cured.
95.

Alternatively, this Court should enter an order, declaration, and/or injunction
that the results of the 2020 general election in Georgia are defective as a result of
the above-described constitutional violations, and that Defendants are required to
cure said deficiencies in a manner consistent with federal and Georgia law, and
without the taint of the procedures described in the Litigation Settlement.

96.
Plaintiff has no adequate remedy at law and will suffer serious and

irreparable harm unless the relief requested herein is granted.

COUNT IIT
Due Process
U.S. Const. amend. XIV, 42 U.S.C. § 1983
97.
Plaintiff incorporates by reference and realleges all prior paragraphs of this
Complaint and the paragraphs in the counts below as though set forth full herein.
98.

Voting is a fundamental right protected by the Fourteenth Amendment to the

United States Constitution.
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99,

The Fourteenth Amendment protects the right to vote from conduct by state
officials which seriously undermines the fundamental fairness of the electoral
process. See Marks v. Stinson, 19 F.3d 873, 889 (3d Cir. 1994); Griffin v. Burns,
570 F.2d 1065, 1077-78 (1st Cir. 1978). “Having once granted the right to vote on
equal terms, the State may not, by later arbitrary and disparate treatment, value one
person’s vote over that of another.” Bush, 531 U.S. at 104-05. Among other
things, this requires “specific rules designed to ensure uniform treatment” in order
to prevent “arbitrary and disparate treatment to voters.” Id. at 106-07.

100.

“[T]reating voters differently” thus “violate[s] the Equal Protection Clause”
when the disparate treatment is the result of arbitrary, ad hoc processes.
Charfauros, 249 F.3d at 954. Indeed, a “minimum requirement for non-arbitrary
treatment of voters [is] necessary to secure the fundamental right [to vote].” Bush,
531 U.S. at 105.

101.

In statewide and federal elections conducted in the State of Georgia,

including, without limitation, the November 3, 2020 general election, the Hand

Recount, and the upcoming January 5, 2021 run-off election, all candidates,
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political parties, and voters, including, without limitation, Plaintiff, have a vested
interest in being present and having meaningful access to observe and monitor the
electoral process to ensure that it is properly administered in every election district
and that is otherwise free, fair, and transparent.

102.

Defendants have a duty to guard against deprivation of the right to vote and
to ensure that all candidates and political parties have meaningful access to observe
and monitor the electoral process, including, without limitation, the November 3,
2020 general election, the Hand Recount, and the upcoming January 5, 2021
run-off election, in order to ensure that the electoral process is properly
administered in every election district and is otherwise free, fair, and transparent.

103.

Rather than heeding these mandates and duties, Defendants arbitrarily and
capriciously denied, or allowed County Officials to deny, the Trump Campaign
meaningful access to observe and monitor the electoral process, as is further set
forth in the Affidavits.

104.
Defendants intentionally and/or arbitrarily and capriciously denied Plaintiff

and the Trump Campaign access to and/or obstructed actual observation and
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monitoring of the absentee ballots being processed by Defendants and County
Officials, both in the November 3, 2020 general election and the Hand Recount.
105.

Defendants have acted and will continue to act under color of state law to
violate the right to vote and due process as secured by the Fourteenth Amendment
to the United States Constitution.

106.

As a result of Defendants’ improper actions described herein, this Court
should enter an order, declaration, and/or injunction requiring as follows:

a. That any recount of the November 3, 2020 elections, including but not
limited to the Hand Recount, be reperformed consistent with this Court’s
declaration;

b. That monitors designated by the Republican Party have the right to be
present to meaningfully observe all election activity, from the receipt of a
ballot to the entry or tabulation of the resulting vote, as to the Hand
Recount, any reconducting of the Hand Recount, and the upcoming
January 5, 2021 run-off election;

c. That Plaintiff and the Republican Party be given at least 24 hours notice

prior to any and all election activity;
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d. That all ballots cast in Georgia be read by two persons employed by the
County Officials, with said readings being overseen by Republican
Party-designated monitors;

e. That the Republican Party immediately receive certified copies of all
ballot envelopes and requests for absentee ballots received by
Defendants, and further, that the Republican Party has the right to
compare voter or application signatures on ballot envelopes and requests
for absentee ballots with eNet; and

f. That, for the upcoming January 5, 2021 run-off election, the Republican
Party has the right to have absentee ballot watchers/monitors present at
all signature verification processes, from the receipt of the request for an
absentee ballot to the opening of the absentee ballot and processing of the
same.

107.
Plaintiff has no adequate remedy at law and will suffer serious and

irreparable harm unless the injunctive relief requested herein is granted.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff requests the following relief:
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(a) That, as a result of Defendants’ violations of the United States
Constitution and violations of other federal and state election laws, this Court
should enter an order, declaration, and/or injunction that prohibits Defendants from
certifying the results of the 2020 general election in Georgia on a statewide basis;

(b)  Alternatively, that, as a result of Defendants’ violations of the United
States Constitution and violations of other federal and state election laws, this
Court should enter an order, declaration, and/or injunction prohibiting Defendants
from certifying the results of the General Elections which include the tabulation of
defective absentee ballots, regardless of whether said ballots were cured,

(c)  Alternatively, that, as a result of Defendants’ violations of the United
States Constitution and violations of other federal and state election laws, this
Court should enter an order, declaration, and/or injunction that the results of the
2020 general election in Georgia are defective as a result of the above-described
constitutional violations, and that Defendants are required to cure said deficiencies
in a manner consistent with federal and Georgia law, and without the taint of the
procedures described in the Litigation Settlement;

(d)  That this Court should enter an order, declaration, and/or injunction

requiring as follows:
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That any recount of the November 3, 2020 elections, including but not
limited to the Hand Recount, be reperformed consistent with this Court’s
declaration;

That monitors designated by the Republican Party have the right to be
present to meaningfully observe all election activity, from the receipt of a
ballot to the entry or tabulation of the resulting vote, as to the Hand
Recount, any reconducting of the Hand Recount, and the upcoming
January 5, 2021 run-off election;

That Plaintiff and the Republican Party be given at least 24 hours notice
prior to any and all election activity;

That all ballots cast in Georgia be read by two persons employed by the
County Officials, with said readings being overseen by Republican
Party-designated monitors;

That the Republican Party immediately receive certified copies of all
ballot envelopes and requests for absentee ballots received by
Defendants, and further, that the Republican Party has the right to
compare voter or application signatures on ballot envelopes and requests

for absentee ballots with the eNet; and
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6. That, for the upcoming January 5, 2021 run-off election, the Republican
Party has the right to have absentee ballot watchers/monitors present at all
signature verification processes, from the receipt of the request for an
absentee ballot to the opening of the absentee ballot and processing of the
same; and

(¢)  Any and other such further relief that this Court or the Finder of Fact
deems equitable and just.

Respectfully submitted this 16th day of November, 2020.

Five Concourse Parkway
Suite 2600
Atlanta, Georgia 30328

(404) 760-6000
rsmith@smithliss.com
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CERTIFICATE OF COMPLIANCE

The undersigned counsel certifies that the foregoing has been prepared in
Times New Roman (14 point) font, as required by the Court in Local Rule 5.1 (B).

Respectfully submitted this 16th day of November, 2020.

Five Concourse Parkway
Suite 2600

Atlanta, Georgia 30328
(404) 760-6000
rsmith@smithliss.com
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CERTIFICATE OF SERVICE

[ hereby certify that I have this day caused the foregoing and all exhibits and
attachments thereto in the above-captioned matter to be filed with the United States
District Court for the Northern District of Georgia, Atlanta Division, via the
Court’s CM-ECF system. I also hereby certify that I caused the foregoing and all
exhibits and attachments thereto in the above captioned matter to be served, via
FedEx and email upon:

Secretary of State Brad Raffensperger

214 State Capitol

Atlanta, Georgia 30334

brad(@sos.ga.gov
soscontact(@sos.ga.gov

Rebecca N. Sullivan

Georgia Department of Administrative Services
200 Piedmont Avenue SE

Suite 1804, West Tower

Atlanta, Georgia 30334-9010
rebecca.sullivan(@doas.ga.gov

David J. Worley

Evangelista Worley LLC
500 Sugar Mill Road
Suite 245A

Atlanta, Georgia 30350
david@ewlawllc.com
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Matthew Mashburn

Aldridge Pite, LLP

3575 Piedmont Road, N.E.
Suite 500

Atlanta, Georgia 30305
mmashburn@aldridgepite.com

Anh Le

Harley, Rowe & Fowler, P.C.
2700 Cumberland Parkway
Suite 525

Atlanta, Georgia 30339
ale@hrflegal.com

This 16th day of November, 2020.

Gergia Bar No. 662555
Cdunsel for Plaintiff

Five Concourse Parkway
Suite 2600
Atlanta, Georgia 30328

(404) 760-6000
rsmith@smithliss.com



